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BE SURE TO CHECK YOUR 
WIFI CONNECTION – THE 
ELECTRONIC WILLS ACT! 
BY SASHA A. KLEIN 

“Everything that can be invented 
has been invented.” 

— Charles H. Duell, 
Commissioner, U.S. patent 

office, 1899 

Look around, then think back. 
Our lives have been entirely 
changed by the technology 

that surrounds us. From the 
Internet to email, from social 
media to online “everything,” 
from smartphones, tablets, 
computers to Siri and Alexa, from 
digital photos to the fingerprint 
password and soon to self-driving 
cars! This list could go on and 
on. So let’s just say that today, 
technology exists universally in 
modern American life. 

People use technology to 
interact with the world around 
them, from purchasing almost 
any item online to instant 
communication with anyone 
around the  world  to  fu l l  
automation of their house to 
paying their bills to taking 
digital pictures and storing them 
digitally forever. Businesses 
leverage technology to be 
more efficient and thus more 
profitable. Governments utilize 
technology to more conveniently, 
effectively and instantly connect 
with their citizens. 

Technology has even aggressively 
moved into many industries like 
finance and healthcare, but the 
practice of law has been one 
industry that has had steadfast 

resistance to technology disruption. 
Even as the rest of our lives have 
moved into the digital realm, the 
process of creating a Last Will 
and Testament has retained some 
traditional and strict rules that 
inhibit people from executing a 
Will. Namely, these rules require 
people to meet and sign the 
document in person and in the 
same room. 

Now, we can see that trend 
is beginning to change with the 
introduction of the Electronic 
Wills Act (the “Act”) during the 
past Florida Legislative Session. 
If this legislation passed it 
would make Florida the first to 
update its state law to remove 
the well-established protections 
of presence when executing a 
will. Lawmakers were faced 
with the key question: Should 
Floridians be able to leverage 
the digital technology they are 
accustomed to in their everyday 
lives to execute a Will? Basically, 
lawmakers  were balancing 
all of the major technological 
advancements over the past 
two decades and the need for 
actual, physical presence that is 
currently required under Florida 
law. This article will address 
what every banker needs to 
know about electronic wills. 

Three Key Rules to Know 
about Will Execution 
There are three key rules for 
creating a Will: (1) it has to be 

written or typed, (2) signed with 
a physical pen, and (3) witnessed 
by two people who do not benefit 
under the Will, i.e., attested. It 
is also standard practice to have 
all of the signatures notarized, 
so a notary is usually part of 
the Will execution. These Will 
formalities exist for good reasons. 
They evidence the testator’s intent, 
caution the testator as to the 
significance of making a Will, and 
protect the testator from fraud 
and duress. 

Enter The Electronic Wills 
Act: Florida Legislation 
Addresses Updating 
Florida’s Will Execution 
The primary purpose of the 
legislature’s initiative to update 
Florida’s current law on Wills 
is to help at least one-half of all 
Floridians. These Floridians — 
of all various socio economic, 
races, and genders — are those 
who presently do not have Wills 
in place. This creates both the 
potential of needless expense 
and delay in the transfer of 
their assets at a minimum; at 
worst, funds could go the wrong 
way or to the wrong person. 
The question becomes: In the 
technological world we live in, 
where many other important 
transactions (including non-
probate wealth transfers) can be 
made electronically, shouldn’t 
these Will formalities adapt 
to accommodate some form 
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of digital execution? Many 
Tallahassee policymakers seem 
to think so. 

The Act requires the basics: 
(1) a writing, (2) signing and (3) 
witnessing of the Will. However, 
what is different is it allows 
all of this execution process to 
happen in cyberspace, aka over 
the Internet. There are three major 
changes to the law, which the 
legislature considered. 

1. Paper Writing. Instead of a 
paper writing, the Act allows 
a Will to be in electronic 
record form, similar to most 
contracts these days. 

2.Pen and Ink Signature. 
Instead of an actual signature 
with a pen, the Act allows an 
electronic Will to be signed 
by an electronic signature, 
also commonplace for 
many contracts these days 
with widespread use of 
programs like DocuSign. 
Florida currently prohibits 
such for Wills, as they need 
to be signed by a person 
with a pen in front of 
two witnesses. 

3.Witnesses. The Act would 
still require two witnesses 
who are independent from 
the testator, but it changes 
the presence requirement. 
Proponents of reforming 
the law believe that witness 
presence can be achieved 
remotely, aka appearing 
over video (think webcam 
or Apple’s FaceTime), 
rather than in person with 
the testator. 

Is Remote Presence 
Enough? 
During the bill’s movement 
through legislative committees this 
session, there were concerns in the 
legal community about the Act’s 
authorization of witnessing via 
remote video webcam technology, in 
lieu of requiring physical presence. 
Many argue that safeguards 
must be put in place to thwart 
off-camera wrongdoing, such as 
someone holding a gun behind the 
camera pointed at the testator. The 
drafters of the legislation took these 

concerns seriously and incorporated 
various safeguards in the act relating 
to remote presence. 

First, in order to protect the 
most “vulnerable” adults, such as 
a nursing home resident, remote 
presence will not be allowed. 
Secondly, the entire video session of 
the electronic execution ceremony 
must be recorded and stored by 
a qualified custodian for future 
reference in case there is a dispute. 
These qualified custodians must also 
meet several criteria in order to be 
able to record and store electronic 
wills.This part actually goes beyond 
the requirements under current law 
that rely only on witness memory 
and other circumstantial evidence. 
Also, the testator is required to 
present a valid picture ID for the 
video camera. The entire video 
session has to meet other media 
quality standards, as well. 

During the video session, the 
testator would be required to ask 
a series of questions and provide 
verbal answers to all of these 
questions while being videotaped, 
as follows: 

1.Are you over the age of 18? 
2.Are you under the influence 

of any drugs or alcohol 
that impairs your ability to 
make decisions? 

3.Are you of sound mind? 
4.Did anyone assist you 

in accessing this video 
conference? If so, who? 

5.Has anyone forced or 
influenced you to include 
anything in this document 
which you do not wish 
to include? 

6.Are you signing this 
document voluntarily? 

Electronic Execution 
Ceremony — Putting It 
All Together 
For centuries, a ceremony had to be 
followed for Wills to be effectively 
signed. These formalities trace 
back to a pair of statutes enacted 
by Parliament centuries before 
the invention of the light bulb.1 

As noted above, it includes an 
in-person review of the document, 
followed by an expression of lack 
of coercion and demonstration of 
capacity to understand the import 
of the document’s terms, followed 
by a pen to paper signing by the 
testator, two witnesses and usually 
a notary in the same room. 

Under the new law, all of 
the same parties still must 
be involved, but need not all 
be present in the same room. 
Instead, participation could be 
done remotely, so long as all are 
connected via video and audio 
(similar to a connection over 
Skype or FaceTime). There are 
precautions and safety measures 
that must be adhered to without 
fail, including the requirement 
that a qualified custodian preserve 
a time-stamped recording of the 
entire video conference that is 
identifiable with the document 
being signed and that either a 
Florida notary or an attorney 
licensed to practice law in 
Florida participate in the video 
conference and certify on the 
document that all requirements 
have been met. 

WWW.FLORIDABANKERS.COM JULY 2017 — 17 

WWW.FLORIDABANKERS.COM


 

 

 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

  
 
 
 
 
 
 
 
 
 
 
 

  
 
 
 
 

  
  

 

 
 

 

 
  
 
 
 
 
 
 

  
 
 
 
 
 
 
 
 
 
 
 
 

  

 
 

 
 

 
 

 
 

 
 

 
 
 

 
 

 
 

 
 
 

 
 

 

The Argument for 
Electronic Wills: Does 
Presence Still Matter? 

“The traditional will formalities 
have not adapted to an evolving 
technological context in which 
nearly all transactions – including 
massive end of life transfers under 
pension plans, brokerage accounts, 
life insurance policies, and the like 
– can be made electronically.”2 

The Electronic Wills Act 
authorizes using electronic wills 
that are made in compliance with 
a similar set of formalities that 
are more suited for the electronic 
age we live in, be it electronic 
formalities.3 These changes are 
said to improve access to Wills, 
while also accelerating the 
integration of Wills with many 
other death time transfers that 
operate outside the law of Wills, 
the “non-probate” modes of 

transfer, such as transfer on death 
bank accounts, pension plans and 
life insurance policies. 

One company, Willing, is 
prepared to act as a facilitator 
of electronic Wills. Michael 
Delgado, general counsel and a 
main writer of the law, avers that 
the last step in making a Will—in 
person signatures of witnesses 
and a notary—keeps too many 
people from completing valid 
Wi l l s  ( even  though us ing  
an on-line resource such as 
Lega lZoom) . Addi t iona l ly,  
Delgado adds, “The requirement 
to meet in-person is antiquated. 
What does presence really mean 
in 2017? Doctors can meet with 
you over video and prescribe 
medication. You can appear in 
court over video. You should 
be able to make a Will the 
same way.” 

1 Daniel L. Mosley, Robert Sitkoff and John H. Langbein, A Note From Willing, White Paper, 
https://willing.com/blog/modernizing-the-law-to-enable-electronic-wills.html 
2 Id 
3 Id 
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Conclusion 
Many attorneys have recognized 
the potential value of where 
Florida’s legislature is heading, 
while expressing the need for a 
thoughtful approach to protect 
the integrity of the law of Wills. 
While the 2017 legislation was 
passed by both the House and 
Senate, it was ultimately vetoed 
by Governor Scott because of his 
concern that the language did not 
strike the proper balance with 
current law protections. 

You can rest assured, however, 
that those who seek to match will 
execution with emerging technology 
and increase those referenced 
Floridians with no planning, will 
continue to look for innovative 
ways to address the concerns raised 
herein. Additionally, the Uniform 
Law Commission is working on 
a model act for electronic wills, as 

well. It’s also clear that sticking 
one's head in the sand will not 
be a successful strategy, especially 
for bankers. Being informed and 
being prepared will best position 
financial advisors to do what 
they are called to do — help 
the good people of our state 
manage their financial affairs 
with services and products that 
meet their fast-paced lives. 
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